NEW YORK
CONVENTION
GUIDE

heavimomn—

SHEARMAN & STERLING

The New York Convention Guide

Professor Emmanuel Gaillard

Ljubljana | 20 March 2018

LJUBLJANA
) ARBITRATION CENTRE

AT THE CHAMBER OF COMMERCE
AND INDUSTRY OF SLOVENIA




NEW YORK
CONVENTION
GUIDE

10 July 1958

RECOGNITION AND ENFORCEMENT
GN ARBITRAL AWARDS

Article 1

apply to the recognition and enforcement of ding and

. n itory of a State other than the State where ry wh.ere

\ Recogn‘t‘o of such awards are sought, and arising out 0“9"‘_”“8

\‘\ 10N . P\wa( hether physical or legal. It shall also apply nditions

| C “Veﬂt‘o Afb\tra\' | as domestic awards in the State where il awards

\ e“t f FO\'e‘g are sought. nition or
\\ E fO\’Cem W YO\'k’ 195 ) * shall include not only awards made by

t also those made by permanent arbitral
hmitted.

eding to this Convention, or notifying the pre-
State may on the basis of reciprocity shall, at
1 to the recognition and enforcement of
other Contracting State. It may also

ed co
\ only to differences arising out of legal =
\ which are considered as commercial
\ g such declaration. certified
language
ying for
of these
n official
gnize an agreement in writing
o arbitration all or any differ-
between them in respect of a
or not, concerning a subject
d, at the
include an arbitral clause furnishes
by the parties or contained s sought,
seized of an action in a [&: uncie.:r
an agreement within the Iﬁ!nem o
of the parties, refer the g a.n;f
reement is null and void, as made:
n proper
ceedings
9

©New York Convention Guide Project 2018



NEW YORK
CONVENTION
GUIDE

1958 | 24 Signatory States
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2018 | Convention in force in 157 States

Angola: 157t (2017)

Andorra: 156t (2015)
Comoros: 155t (2015)

State of Palestine: 154t (2015)
Congo: 153 (2015)

Guyana: 152" (2014)

Bhutan: 1515t (2014)

Burundi: 150t (2014)

Myanmar: 149t (2013)

S3o Tomé: 148t (2013)
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The pro-enforcement policy of the Convention

Replacement of the 1923 Geneva Protocol and the 1927 Geneva Convention

=  Broadening the scope

“Article | gives the New York Convention a broader scope than the 1927 Geneva
, ‘ ‘ Convention. Pursuant to article 1(1), the New York Convention applies to awards made
UNITED NATIONS CONFERENCE ) . ) ) . I ” .
R ————— in any foreign State, irrespective of whether that State is a Contracting State”. (Guide,
Chapter I, para. 3)

CONVENTION — “The Geneva Convention applied only to arbitral awards that were rendered in
U — proceedings ‘between persons who are subject to the jurisdiction of one of the High
OF FOREIGN ARBITRAL AWARDS Contracting Parties’”. (Guide, Chapter I, para. 4)

= Removing barriers

¢ N\
v Y — “The New York Convention eliminated the requirement that the applicant provide
)

£ proof of finality of the award”. (Guide, Chapter IV, para. 4)

— The Convention “allows national courts to adjourn their decision on enforcement
should they ‘consider it proper’” (Guide, Chapter VI, para. 5), as opposed to an
automatic stay under the Geneva Convention.

= |Introducing a more favorable right provision

UNITED NATIONS
1958

“Contracting States will not be in breach of the Convention by enforcing arbitral
awards pursuant to provisions of domestic laws or treaties that are more favorable to
i~ enforcement”. (Guide, Chapter VII, para. 2)
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History | Decision of the UNCITRAL Commission

Discussion of a convergence towards a uniform interpretation of existing conventions

Discussion on the interpretation of the New York Convention

Report based on replies sent by 108 Party States to the Convention regarding

its implementation, interpretation, application, requirements and procedure

2010
“[...] the project should consist in the development of a guide on the New York Convention, with a
view to promoting a uniform interpretation and application of the Convention. It was considered

that such a guide could assist with problems of legal uncertainty resulting from its imperfect or
partial implementation and could limit the risk that practices of States diverged from the spirit of
the Convention”

United Nations Commission on International Trade Law, UNCITRAL Guide on the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 1958): Note by the Secretariat, 25 March 2014 (Forty-seventh session, Vienna, 7-25 July 2014)
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In cooperation with

Professor Emmanuel Gaillard

Professor George A. Bermann

Enforcement of Foreign Arbitral Awards (New York. 1958) (“the Convention™). The
Commission requested the Secretariat to study the feasibility of preparing a guide
on the Convention. with a view to promoting a uniform interpretation and
plication of the Convention. thus avoiding uncertainty resulting from its imperfect
partial implementation and limiting the risk that practices of States diverge from
spirit of the Convention. Also. at that session. the Commission agreed that.
sources permitting. the activities of the Secretariat in the context of its technical
assistance programme could include dissemination of information on the judicial
interpretation of the New York Convention. which would usefully complement other
activities in support of the Convention.! At its forty-fourth and forty-fifth sessions.
in 2011 and 2012, the Commission had been informed that the Secretariat was
carrying out the project related to the preparation of a guide on the Convention, in
close cooperation with G. Bermann (Columbia University School of Law) and
E. Gaillard (Sciences Po School of Law). who had established research teams to
work on the project. The Commission was informed that a website
(www.newyorkconvention1958.org) had been established in order to make the
information gathered in preparation of the guide on the New York Convention

z : ¥
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Key dates
20 July 2010 July 2013
Publication of the Publication of the first Chapter of Pu b|ication
UNCITRAL resolution the Guide available online (Article .
announcing Emmanuel VIl) and of the first version of the of the Guide
Gaillard and George bibliography on the New York . .
Bermann’s involvement Convention In EﬂgllSh

in the Project

2 July 2012 11 July 2013 . .. .
Official launch of Presentation of the Guide P_Ubhcatlon of the G.u!de
newyorkconvention1958.org to the UNCITRAL General in the other UN official
Assembly in Vienna languages

(Arabic, Chinese, French,
Spanish, Russian)
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The Guide in its different languages
UNCITRAL UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW
UNCITRAL Secretariat
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Promoting a uniform interpretation

“The purpose of the Guide is to assist in the dissemination of information on the New York
Convention and further promote its adoption as well as its uniform interpretation and effective
implementation. In addition, the Guide is meant to help judges, arbitrators, practitioners,
academics and Government officials use more efficiently the case law relating to the

Convention.”

United Nations Commission on International Trade Law, UNCITRAL Guide on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958): Note by the Secretariat, 25 March 2014 (Forty-seventh session, Vienna, 7-25 July 2014)
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The Guide | Methodology

= Research teams initially analyzed case law from 15 common law and civil law
jurisdictions:

— Australia, Canada, India, Hong Kong, the United Kingdom of Great Britain and
Northern Ireland, the United States of America

— Brazil, China, Colombia, Egypt, France, Germany, Russian Federation,
Switzerland, OHADA

= Contributors to the Project gathered further case law from 45 countries

= Extensive case law analysis uncovered the key trends in how the Convention is
applied in practice: a bottom-up approach

= The Guide includes a Chapter for each article of the Convention

= Each Chapter includes the list of the Preparatory Works in introduction and
provides for an analysis of the text of the Convention in the light of case law from a
multiplicity of jurisdictions

= This process led to the creation of the newyorkconvention1958.org website
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Case law referenced in the Guide

=

] L

all S mm B B Iv]

e ] - =

El_10=11 ¢ EEmn
] .

_——J | e N

e EEE &!I%
mes B R 2SS

©New York Convention Guide Project 2018




NEW YORK
CONVENTION
GUIDE

Over 50 contributors

Dsp Publishing

Supreme Court Of Tasmania

Y @ABEArb

german o
cooperation glz
DEUTSCHE ZTUSAMMENARBEIT

Tribunal De Justica Do Estado De Sao Paulo

P/ I\
F 7 11 Y

Foreign Trade School Of Law HKIAC &sBBHRSL

SN Airaton centre
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Republica E Cantone Ticino

High Court Of Australia NY KA C N9 ot abitoton Conter

Supreme People’'s Court Of The People’s Republic Of China

Deutsche Institution fur
D | S Schiedsgerichtsbarkeit e.V.
German Institution of Arbitration

Incorporated Council Of Law Reporting

ARBITRATION INSTITUTE

OF THE STOCKHOLM CHAMBER OF COMMERCE

©New York Convention Guide Project 2018



NEW YORK
CONVENTION
GUIDE

Conclusion

Courts apply the provisions of the Convention in a consistent manner and promote
the Convention’s objective to facilitate the recognition and enforcement of arbitral
awards

Parties resisting enforcement have been largely unsuccessful at proving grounds for
refusal under Article V

The Convention sets a minimum standard and national laws may always be more pro-
enforcement

Article VII(1) reflects that the Convention provides for a “ceiling”, or maximum level
of control, over recognition and enforcement
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newyorkconvention1958.org

Original language decisions 880+ I \ References in the bibliography
72 countries, 11 languages, 199 references accessible online

N/
NEW YORK

Case summaries 800+ CONVENTION Fully Searchable Content
GUIDE

Translations into English @ e Countries represented on the website
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newyorkconvention1958.org

) Hﬁgf&?aﬁons SAWM_ &2 Cotumsia Law ScrHooL

SHEARMAN & STERLING

CONVENTION PROVISIONS

JURISDICTIONS
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20 March 2018 | Joint
UNCITRAL-LAC Conference on
Dispute Settlement, Ljubljana,
Slovenia

WHO WE ARE CASE LAW

The conference is organized jointly by
UNCITRAL and the Ljubljana Arbitration
Centre (LAC) and will take place atthe ...

EOO0000

Travaux

CONTRIBUTE : ;
préparatoires
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Slovenia

Reservations

Slovenia made a reservation with regards to the retroactive application of the Convention

Instrument of accession

Act of Ratification (Official Gazette of the Socialist Federal Republic of Yugoslavia, International Treaties, No. 11/8 of 9
October 1981).

On 25 June 1991, the Republic of Slovenia succeeded to the Socialist Federal Republic of Yugoslavia's rights and
obligations under international treaties by the Constitutional Act Implementing the Basic Constitutional Charter on
the Independence and Sovereignty of the Republic of Slovenia (Official Gazette of the Republic of Slovenia, No.
1/1991-1 of 25 June 1991) and notified its succession by Act Notifying the Succession of the Conventions of the United
Nations Organization and the Conventions Adopted by the International Atomic Energy Agency (Official Gazette of
the Republic of Slovenia, No. 9/92 of 17 July 1992)

National Arbitration Act in force

Arbitration act (Official Gazette of the Republic of Slovenia, No. 45/2008 of 9 May 2008) [Original in Slovenian (Legal
Information System (PIS), www pisrs si) | Translation in English]

Domestic Court with jurisdiction over recognition and enforcement of foreign award
A foreign award may be recognized by the District Court of Ljubljana (OkroZno Sodis¢e v Ljubljani} and enforced by
the competent District Court (OkroZna Sodis¢a) where the assets are located.

Author(s) and Contributor(s)
Dr. Ana Jereb (LL.M. (MID5); the Supreme Court of the Republic of Slovenia)

Useful links
Slovene legislation database: Www.pisrs.si

Slovene case-law database: www sodnapraksa.si (Public information of Slovenia, the Supreme Court of the Republic
of Slovenia)

Slovene Supreme Court: www.sodisce.si

Slovene Constitutional Court: www.us-rs_si

G!_?? COLUMBIA LAW SCHOOL

Date of succession

6 July 1992

Date of entry into force

25 June 1991

Alo]2)
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Refine -
Search results
6 documeni(s) found  Search Terms Court
sorted by (Date of decision descending) W Slave; Vehme Dl e
Republike Slovenije (Supreme
= I:Fg Add to selection Quick view Refine your search Generate the RSS feed of the search Court of the Republic of E
Slovenia)
Share the result [5]

O Slovenia, Visje sodiste v
Ljubljani (High Court of

./_\.:E_\. Slovenia / 17 May 2017 / Slovenia, Vrhovno sodi3ce Republike Slovenije (Supreme Court of the Republic of & @ T —
Slovenia) / VSRS Sklep Cpg 1/2017 Jubl .
® f_\Iﬂ_\, Slovenia / 06 October 2016 / Slovenia, Vrhovno sodisce Republike Slovenije (Supreme Court of the Republic 2 @
of Slovenia) / VSRS Sklep Il Ips 119/2015
Applicable NYC Provisions
&3] @ Slovenia / 15 July 2016 / Slovenia, Vrhovno sodisée Republike Slovenije (Supreme Court of the Republic of & @
Slovenia) / VSRS Sklep Cpg 8/2016 av [4]
® aIs Slovenia / 07 April 2015 / Slovenia, Vrhovno sodisce Republike Slavenije (Supreme Court of the Republic of & @ o V(1) 3]
Slovenia) / VSRS Sklep Cpg 7/2014 '
&[ Slovenia 7 10 November 2011 / Slavenia, Vi3je sodise v Ljubljani (High Court of Ljubljana) / VSL sklep | Cpg & O B V(1)) [2]
1082/2011
0 V(@) [2]
a:E_\, Slovenia / 16 December 2009 / Slovenia, Vrhovno sodisce Republike Slovenije (Supreme Court of the & @
Republic of Slovenia) / VSRS Sklep Cpg 2/2009 ® Vil 21
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Search inside

Vrhovno sodiite VSRS Sklep Cpg 1/2017
Gospodarski oddelek
ECLI:SLVSRS:2017:Cpg.1.2017

VRHOVNO SODISCE
REPUBLIKE SLOVENTE

Evidentna Stevilka: V54003135

Datum odloébe: 17.05.2017

Senat: Vladimir BalaZic (preds.), Franc Seljak (porol.), dr. Mile Dolenc

Podrodje: ARBITRAZNO PRAVO - OBLIGACHISKO PRAVO

Imstitut: priznanje tuje arbitrazne odlocbe - javni red - pridrzek javnega reda - mednarodni javni red - pravo
Republike Belorusije - kogentna dolocba - pogodbena kazen - denarna obveznost

Zveza: ZArbit Elen 42. Konvencija o priznanju in o izvrsitvi tujih arbitraZznih odloth (Newyorska konvencija)
Clen 5, 5/2-b. OZ Clen 247, 247/3,

Jedro

Dolotba tretjega odstavka 247, Elena OZ je nedvomno kogenina, ni pa (ker ne tehnigno ne vsebinsko ne sodi
med temeljne dolotbe zakona) vtkana v mednarodni javni red. Neposredno nasprotovanje dolocbi tretjega
odstavka 247. ¢lena OZ (op. Cetudi ima v slovenskem pravnem prostoru za posledico niénost), ne predstavlja
imperativne pravne norme oziroma moralnega pravila, zaradi k ea bi bila ogr pravna ali |
integriteta slovenske pravne ureditve.

Med strankama gre namreé za pravno razmerje s tujim elementom, pri éemer sta stranki soglasno dogovorili
uporabo tujega prava, kar v njuno pravno razmerje vnasa posledice tujih pravnih sistemov, ki niso nujno
(povsem) skladne s slovensko pravno ureditvijo.

lzrek

1. Pritozba nasprotne udelezenke se zavrne in se sklep sodisa prve stopnje potrdi.

II. Nasprotna udeleZenka mora v 15 dneh od vrotitve tega sklepa predlagateljici povrniti pritoZbene strodke v
#nesku 112,00 EUR z zakonskimi zamudnimi obrestmi, ki tecejo od prvega naslednjega dne po izteku roka za
izpolnitev ob’ t1, dolofenega v tej tocki izreka, do plagila.

ObrazloZitev

1. Okroino sodisée v Ljubljani (v nadaljevanju sodiste prve stopnje) je s sklepom I R 627/2016 z dne 31. 8.
2016 v celoti ugodilo predlagatelji¢inemu predlogu za priznanje tuje arbitrazne odlo¢be ter priznalo pravno
veljavnost arbitrazne odlotbe opr. 3t 334, ki jo je v postopku med predlagateljico kot toZnico in nasprotno
udeleZenko kot toZenko 19. 1. 2016 izdalo Trgovinsko arbitraZno sodis¢e v Vilini (v nadaljevanju ArbitraZno
sodisée). Z navedeno arbitrazno odloébo je Arbi sodige sprejelo sklep, da potrjuje pogoje poravnave, ki

-J
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